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Supreme Court Rules in Favor of Government and Against
Landowners in Kelo Decision: Rules that Private Property
may be Taken for Purely Economic Development Purposes;
Bitter Dissent says Result is “Perverse” and “Public Use”
Clause has Been “Deleted” from Constitution

On June 23, 2005, the United States Supreme Court issued its much
anticipated ruling in Kelo v. City of New London, No. 04-108, ruling in
favor of the City and against the landowners.

The result of this decision is that governments will condemn property
through eminent domain (being certain to state that the taking is for a
“public use”), and the Federal courts likely will refrain from imposing
their view on whether a proposed use is a public use, except in the
most extreme cases. The battle for property owners who are chal-
lenging a taking of their property will be
in determining the amount of “just
compensation” that is due, not whether
the taking was for a public use.
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On June 23, 2005, the United States Supreme Court issued its much anticipated ruling in Kelo v. City of New London, No.
04-108, ruling in favor of the City and against the landowners.1  The Kelo case has vast importance for land developers,
private property owners, governments, redevelopment agencies, and others who are impacted by governmental redevelop-
ment efforts.

At the very least, the Supreme Court upheld fifty years of judicial precedence in ruling in favor of the City of New Lon-
don.  Justice John Paul Stevens wrote the opinion for the Court in a 5-4 decision joined by Justices Stephen G. Breyer,
Ruth Bader Ginsburg, Anthony M. Kennedy, and David H. Souter.  Justice Sandra Day O’Connor wrote a stinging dissent
(joined by Chief Justice Rehnquist and Justices Scalia and Thomas) in which she maintained that the Court went much
further than previous decisions of the Court have allowed.

Since the 1954 decision of the Supreme Court in Berman v. Parker,2 government and quasi-governmental agencies, such
as private development corporations, have been permitted to take blighted private property and have paid “just compensa-
tion,” but then have redistributed that property to other private parties who redeveloped the property.  More recent deci-
sions have permitted the taking of private property so long as the taking was not “a purely private taking.”  The ability of
governmental agencies to continue this practice was called into question by the Supreme Court’s decision to review the
Connecticut Supreme Court’s decision in Kelo.  A decision in Kelo that did anything other than affirm the Connecticut
Supreme Court would have modified the way government has done business in the redevelopment area and had an impact
on property owners, land developers, land redevelopers, and governmental units.  If Justice O’Connor’s dissent is accurate
in predicting future governmental activities, it may be that private property owners will suffer gravely as a result of this de-
termination.

Factual Background

In Kelo, the City of New London, Connecticut and the New London Development Corporation commenced condemnation
proceedings against property owners consistent with a plan to redevelop their property.3  The city’s plan was to tear down
the plaintiffs’ homes and to turn the land over to a private developer who would implement a master plan for the site.  The
trial court granted to some of the plaintiffs (those in parcel 4A, see below) the relief they were seeking by issuing a perma-
nent injunction preventing the condemnation.4  The trial court, however, refused to issue a permanent injunction to other
plaintiffs (those in parcel 3) in the case.5

Signaling how it was about to rule, the Connecticut Supreme Court, in the opening sentence of its lengthy ruling, framed
the issue as follows:

The principal issue in this appeal is whether the public use clauses of the federal and state constitutions authorize
the exercise of the eminent domain power in furtherance of a significant economic development plan that is pro-
jected to create in excess of 1000 jobs, to increase tax and other revenues, and to revitalize an economically dis-
tressed city, including its downtown and waterfront areas.6

Simply stated, the Connecticut Supreme Court affirmed the trial court in its rulings against the property owners and re-
versed the trial court in its rulings in favor of the property owners and against the city and development corporation.7

The Connecticut court identified New London as a city that Connecticut has designated as a “distressed municipality.”  To
help reverse this situation, the state and city had accommodated Pfizer, Inc. in its effort to construct a “global research fa-
cility” in the area adjacent to the Fort Trumbull section of New London.  Pfizer opened its facility in June 2001.  The city
and the development corporation, a private urban redevelopment company established by the city, planned a major redevel-
opment of the Fort Trumbull section.  The land needed for this redevelopment required ninety acres and is comprised of
115 land parcels.  The development plan calls for the construction of a new state park, a waterfront hotel and conference
center, a “major” health club facility, marinas, eighty new residences, the United States Coast Guard Museum, a high tech-
nology research and development park, and significant office and retail space.  The plan further called for the development
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corporation to own the land located within the development area.  Private developers would lease the land from the devel-
opment corporation and be required to comply with the plan.  At least one developer was identified who would lease three
of the parcels, develop them, and market the new development to tenants.8

The development corporation estimated that if its plan were fully implemented, it was expected to generate between 518
and 867 construction jobs, 718 and 1362 direct jobs, and 500 and 940 indirect jobs.9  When fully implemented, the plan
would generate between $680,544 and $1,249,843 in property tax revenue, annually, for the city.10  The court noted that
all of this benefit would occur in a city that recently experienced the loss of nearly 2,000 jobs and other deterioration.

After approval of the plan by the development corporation and City, many land owners willingly sold their property to the
development corporation.  The plaintiffs refused to sell their properties and eminent domain proceedings were commenced
against them.  Four parcels owned by three of the plaintiffs were located in an area designated for the high technology and
development office space (parcel 3).  Eleven properties owned by four of the plaintiffs were located in an area designated
to support the new state park, which might also include parking or retail space (parcel 4A).  All of these properties in-
cluded the personal residences of the property owners and properties that were leased for residential purposes.  The plain-
tiffs sought an injunction stopping the eminent domain proceedings.  The trial court upheld the eminent domain taking
against the owners in parcel 3 and dismissed the pending eminent domain proceedings against the plaintiffs in parcel 4A.

The plaintiffs appealed the refusal of the trial court to grant the preliminary injunction for parcel 3 and the defendants
cross-appealed the preliminary injunction issued for parcel 4A.  The plaintiffs contended that condemnation of property
for economic development by private parties was inconsistent with both the Connecticut Supreme Court’s prior decisions
and the United States Constitution.11  In particular, the plaintiffs argued that the new owner would not provide a public
service or utility and the condemnation will not remove blight conditions that are, in and of themselves, harmful to the
public.  The court concluded, however, that “economic development projects created and implemented pursuant to [the
Connecticut statute that authorized development corporations to condemn private property] that have the public economic
benefits of creating new jobs, increasing tax and other revenues, and contributing to urban revitalization, satisfy the public
use clauses of the state and federal constitutions.”12

Connecticut Supreme Court Ruling

The Connecticut court identified what it considered to be a public use:

“‘Public use’ may therefore well mean public usefulness, utility or advantage, or what is productive of general
benefit; so that any appropriating of private property by the state under its right of eminent domain for purposes of
great advantage to the community is a taking for public use.”13

The Connecticut court noted that: “[t]he [legislative] power [of declarations of public use] requires a degree of elasticity
to be capable of meeting new conditions and improvements and the ever increasing necessities of society.”14  It also
acknowledged that, “there can be no doubt that the elimination of such substandard, insanitary [sic], deteriorated, slum or
blighted areas… is for the public welfare.  Private property taken for the purpose of eradicating the conditions which
obtain in such areas is taken for a public use.”15  The court went on to quote from its earlier decision in Gohld Realty Co.
v. Hartford that the “same public use continues after the property is transferred to private persons.”16  The court quoted
with approval a more recent case allowing government to take private property and turn that private property over to
another private landowner for redevelopment, noting that its test of a public use had broadened over time and that the
“modern trend” is to expand and liberally construe the meaning of public purpose: “The test of public use is not how the
use is furnished but rather the right of the public to receive and enjoy the benefit.”17

The plaintiffs argued that economic development in and of itself cannot be a public use that justifies the use of eminent
domain.  The Connecticut court rejected this argument.18  The plaintiffs’ argument was that the primary legislative pur-
pose is to transfer the property to private entities which will become the primary beneficiary of the taking, thus the benefit
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to the public is secondary.  This was contrasted by the plaintiffs with the blight cases in which the primary benefit was to
the public with any benefit to private entities being secondary.19  The Connecticut court rejected this argument reminding
that “municipal economic development can be, in and of itself, a constitutionally valid public use under the well estab-
lished broad, purposive approach that we take on this issue under both the federal and state constitutions.”20  Any private
benefit was identified by the court as secondary to the public benefit, just as in the blight cases.

Plaintiffs also argued that, assuming the economic development was a valid public use, these particular condemnations did
not serve a public use as the effect was to benefit private entities, namely the development corporation, the private devel-
oper and Pfizer.21  The court held that the mere subsequent transfer of the land to private entities, especially when suc-
cessful achievement of the public purpose of economic development requires private sector involvement, did not defeat the
public purpose.22  The court analyzed a distinction that was drawn by the trial court, that much of the development would
only indirectly benefit Pfizer (although it was acknowledged that at least some of it would directly benefit Pfizer).  Thus,
because there was, at most “tangential[] benefit” to Pfizer, the “distressed city,” not Pfizer, was the primary beneficiary.23
Relying on Connecticut precedent, the court held that “[w]here the public use which justifies the taking of the area in the
first instance exists… that same public purpose continues even though the property is later transferred to private persons.”24

In this context, the plaintiffs argued that a ruling against them would form a pretext by government to allow private par-
ties, through friendly governmental entities, to allow the condemnation of low-tax generating homes to be replaced by
businesses that would generate greater tax revenues.  The plaintiffs argued that “[a]ny home will be up for grabs to any
private business that wants the property.”25  The court took the opportunity to warn governments against unreasonable or
non-public use takings:

[A]n exercise of the eminent domain power is unreasonable, in violation of the public use clause, if the facts and
circumstances of the particular case reveal that the taking specifically is intended to benefit a private party.  Thus,
we emphasize that our decision is not a license for the unchecked use of the eminent domain power as a tax revenue
raising measure; rather, our holding is that rationally considered municipal economic development projects such as
the development plan in the present case pass constitutional muster.26

The court examined the specific circumstances surrounding the taking of the properties in parcels 3 and 4A.  It concluded
that the record supported the taking of the properties for a “public use” and that the property owners could not block the
exercise of eminent domain.

Supreme Court Grants Petition for Certiorari

The plaintiffs filed a petition for certiorari with the United States Supreme Court and on September 28, 2004, the Court
granted the petition.  The single question that was accepted for review by the Court was:

What protection does Fifth Amendment public use requirement provide for individuals whose property is being
condemned, not to eliminate slums or blight, but for the sole purpose of “economic development” that will perhaps
increase tax revenues and improve local economy?

On February 22, 2005, the case was argued before the United States Supreme Court.

United States Supreme Court Determination

Justice Stevens noted that Ms. Kelo’s and her neighbors’ properties had not been alleged to have been blighted or other-
wise in poor condition, “rather, they were condemned only because they happen to be located in the development area.”
Slip op. at 4-5.  The Court went on to note “two polar propositions” that it maintained “are perfectly clear”:

[I]t has long been accepted that the sovereign may not take the property of A for the sole purpose of transferring it
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to another private party B, even though A is paid just compensation.  On the other hand, it is equally clear that a
State may transfer property from one private party to another if future ‘use by the public’ is the purpose of the
taking….  Slip op. at 6.

The majority maintained that neither of these propositions determined the outcome of this case and that pretextual takings
solely to benefit private parties “could not withstand the scrutiny of the public use requirement.”  Slip op. at 7.

The Court noted that even though all of the property would not ultimately be opened to the general public, “this ‘Court
long ago rejected any literal requirement that condemned property be put into use for the general public.’”  Slip op. at 8.27
The Court went on to point out that it had “embraced the broader and more natural interpretation of public use as ‘public
purpose.’”  Slip op. at 9.  Significantly, the Court then made the following comment:

The disposition of this case therefore turns on the question whether the City’s development plan serves a ‘public
purpose.’  Without exception, our cases have defined that concept broadly, reflecting our longstanding policy of
deference to legislative judgments in this field.  Slip op. at 10.

The Court then essentially summarized the Supreme Court’s case law since Berman.  It stated that Federal Courts would
and should defer to legislative bodies (whether they are Congress, state legislatures, or city councils) when those legisla-
tive bodies make determinations regarding what constitutes a public purpose:

Viewed as a whole, our jurisprudence has recognized that the needs of society have varied between different parts
of the Nation, just as they have evolved over time in response to changed circumstances.  Our earliest cases in par-
ticular embodied a strong theme of federalism, emphasizing the ‘great respect’ that we owe to state legislatures and
state courts in discerning local public needs.  Slip op. at 12.

The Court then focused on the City’s “carefully formulated… economic development plan that it believes will provide appre-
ciable benefits to the community, including– but by no means limited to– new jobs and increased tax revenue.”  Slip op. at
13.  “Given the comprehensive character of the plan, the thorough deliberation that preceded its adoption, and the limited
scope of our review, it is appropriate for us, as it was in Berman, to resolve the challenges of the individual owners, not on a
piecemeal basis, but rather in light of the entire plan.  Because that plan unquestionably serves a public purpose, the takings
challenged here satisfy the public use requirement of the Fifth Amendment.”  Slip op. at 13 (emphasis added).

Furthermore, ruled the Court, “[p]romoting economic development is a traditional and long accepted function of govern-
ment.”  Slip op. at 14.  The Court went on to hold that it would be “incongruous” to view the City’s interest in economic
development as having less of a public character then other interests, such as those it had previously ruled upon in earlier
cases (e.g. redeveloping blighted property, breaking up a land “oligarchy” as existed in Hawaii at one time, and eliminating
a significant barrier to entry in the pesticide market):

Clearly, there is no basis for exempting economic development from our traditionally broad understanding of public
purpose.  Slip op. at 14-15.

The Court rejected the petitioners’ arguments that the mere promotion of economic development was not a function of
government.  Slip op. at 13-14.  The Court rejected the argument that the taking was impermissible because it would ben-
efit individual parties.  Slip op. at 15.  The court also rejected the argument that the primary purpose of the taking was to
transfer private property from one landowner to another who “will put the property to a more productive use and thus pay
more taxes.”  Slip op. at 16.  The Court did note that where a transfer for purely private purposes occurred, “[c]ourts have
viewed such aberrations with a skeptical eye.”  Slip op. at 16 n.17.

Finally, and lest there be any doubt about it, the Court quoted from Berman that it was not for the judiciary to decide
whether a determination of “public use” was proper:
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It is not for the courts to oversee the choice of the boundary line not to sit in review on the size of a particular
project area.  Once the question of the public purpose has been decided [by the legislature], the amount and charac-
ter of land to be taken for the project and the need for a particular tract to complete the integrated plan rests in the
discretion of the legislative branch.  Slip op. at 18, quoting Berman, 348 U.S. at 35-36.

Dissents

Two dissents accompany the decision.  Justice O’Connor (joined by the Chief Justice, and Justices Scalia and Thomas)
wrote a scathing rebuke to the majority.  Justice O’Connor views the majority’s opinion as effectively eliminating the
“public use” clause from the Constitution:

To reason, as the Court does, that the incidental public benefits resulting from the subsequent ordinary use of pri-
vate property render economic development takings ‘for public use’ is to wash out any distinction between private
and public use of property– and thereby effectively to delete the words “for public use” from the Takings Clause of
the Fifth Amendment.”  Slip op. at 1-2 (O’Connor, dissenting).

Justice O’Connor points out that “[t]he public use requirement, in turn, imposes a more basic limitation, circumscribing
the very scope of the eminent domain power: Government may compel an individual to forfeit her property for the public’s
use, but not for the benefit of another private person.  This requirement promotes fairness as well as security.”  Slip op. at
4 (O’Connor, dissenting, emphasis in original).

Justice O’Connor wrote that the Court had:

mov[ed] away from our previous decisions sanctioning the condemnation of harmful property use [and that] the
Court today significantly expands the meaning of public use.  It holds that the sovereign may take private property
currently put to ordinary private use, and give it over for new, ordinary private use, so long as the new use is pre-
dicted to generate some secondary benefit for the public– such as increased tax revenue, more jobs, maybe even
aesthetic pleasure.  Slip op. at 8 (O’Connor, dissenting).

The dissent stated that its concern was that the Court abdicated so much responsibility and that “[n]othing is to prevent the
State from replacing any Motel 6 with a Ritz-Carlton, any home with a shopping mall, or any farm with a factory.”  Slip
op. at 10-11.  Justice O’Connor writes:

Today nearly all real property is susceptible to condemnation on the Court’s theory… Any property may now be
taken for the benefit of another private party, but the fallout from this decision will not be random.  The beneficia-
ries are likely to be those citizens with disproportionate influence and power in the political process, including large
corporations and development firms.  As for the victims, the government now has license to transfer property from
those with fewer resource to those with more.  The Founders cannot have intended this perverse result.  Slip op. at
12-13 (O’Connor, dissenting).

Justice Thomas wrote a dissent that supported the position of Justice O’Conner and the other dissenters.  His view was
that the lines of cases relied upon by the majority were “misguided.”  Slip op. at 15 (Thomas, dissenting).  The result of
the majority’s decision, he wrote was “far-reaching, and dangerous,” Slip op. at 19 (Thomas, dissenting).

Conclusion

Landowners likely are scratching their heads and wondering what relief remains for them if they are faced with an eminent
domain taking of their property.  The majority noted that states are free to set limits on what they or their subdivisions may
take by eminent domain; however, it is unlikely that a state will voluntarily impose limitations on its own powers.  Some
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states already limit the use of eminent domain power.  Many states (like Pennsylvania) follow the Federal law with respect
to the Takings Clause.

It is unlikely that the Supreme Court will tackle this issue again for many years.  Thus, Kelo likely will be the last word
from the Supreme Court for many years to come on the subject of whether economic development constitutes a public use.
The result of this decision is that governments will condemn property through eminent domain (being certain to state that
the taking is for a “public use”) and the Federal courts likely will refrain from imposing their view on whether a proposed
use is a public use, except in the most extreme cases.  The battleground for property owners who are challenging a taking
of their property will be in determining the amount of “just compensation” that is due, not whether the taking was for a
public use.
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