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IRS issues instructions and form for

reporting foreign financial assets
By Harry D. Shapiro and Elizabeth A. Mullen

SUMMARY
Under new IRS reporting requirements, U.S. taxpayers with specified foreign financial
assets that exceed certain thresholds must report those assets using a complex new
form, Form 8938. Those who have this filing obligation and fail to file Form 8938 with
their Form 1040 may face substantial penalties.

In March 2010, Congress enacted the Foreign Account Tax Compliance Act (“FATCA”) and added
its provisions to the Internal Revenue Code (the “Code”) as new Section 6038D. FATCA is an
important reporting and withholding regime designed to improve tax compliance involving foreign
financial assets and offshore accounts. Under FATCA, certain U.S. taxpayers with specified for-
eign financial assets that exceed certain thresholds must report those assets to the IRS. This
reporting will be made on Form 8938, Statement of Specified Foreign Financial Assets, which tax-
payers must attach to their federal income tax returns starting this tax filing season.

Following Treasury's proposed regulations under Code Section 6038D, the IRS has recently post-
ed Form 8938 with instructions on its website. This alert explains some of the key provisions
and filing requirements.

WHO IS REQUIRED TO FILE?
As explained in more detail below, a U.S. taxpayer must file Form 8938 if:
1) The taxpayer is “specified individual,”
2) The taxpayer has an interest in a “specified foreign financial asset,” and

3) The aggregate value of the taxpayer’s specified foreign financial assets exceeds the
applicable reporting threshold.
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Specified Individuals
For purposes of FATCA, a “specified individual” includes:

a) A U.S. citizen,

b) A resident alien of the U.S. for any part of the tax
year,

¢) A nonresident alien who makes an election to be treat-
ed as resident alien for purposes of filing a joint
income tax return, or

d) A nonresident alien who is a bona fide resident of
American Samoa or Puerto Rico.

Upon issuance of final regulations, FATCA may require reporting by
specified domestic entities. However, for the moment, only speci-
fied individuals are required to file Form 8938.

Specified Foreign Financial Asset

For purposes of FATCA, a “specified foreign financial asset”
includes:

a) Any financial account maintained by a foreign financial
institution (with a few exceptions explained below)

b) Other foreign financial assets held for investment that
are not in an account maintained by a financial institu-
tion, namely:

i. stock or securities issued by a non-U.S. per-
son,

ii. any interest in a foreign entity, and

iii. any financial instrument or contract that has
as an issuer or counterparty a non-U.S. per-
son.

A specified foreign financial asset does not include:

a) a financial account maintained by a U.S. payee (includ-
ing a domestic branch of a foreign bank or foreign
insurance company),

b) a foreign branch or a foreign subsidiary of a U.S. finan-
cial institution.
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Duplicative reporting relief is provided for those filing Forms 3520,
5471, 8621, 8865 and 8891. Taxpayers who file one of these
other forms are only required to provide the identifying information
requested on Form 8938 (at the top of the form, above Part |) and
disclose the number of such other forms that have been filed.

Aggregate Value Threshold

Finally, Form 8938 reporting is required if the taxpayer’s foreign
financial assets meet the following thresholds:

a) Unmarried taxpayers (and married taxpayers filing sep-
arate income tax returns) living in the U.S. If the total
value of the taxpayer’s specified foreign financial
assets is more than $50,000 on the last day of the
tax year or more than $75,000 at any time during the
tax year.

b) Married taxpayers filing a joint income tax return and
living in the U.S. If the total value of the taxpayers’
specified foreign financial assets is more than
$100,000 on the last day of the tax year or more than
$150,000 at any time during the tax year.

¢) Certain taxpayers living abroad:

i. If the taxpayer files a return other than a joint
return and the total value of the taxpayer's
specified foreign assets is more than
$200,000 on the last day of the tax year or
more than $300,000 at any time during the
year; or

ii. If the taxpayer files a joint return and the
value of the taxpayer’s specified foreign asset
is more than $400,000 on the last day of the
tax year or more than $600,000 at any time
during the year.

The Instructions to Form 8938 and the proposed Treasury
Regulations under Code Section 6038D each provide a detailed
explanation of the valuation methods to be employed for different
types of foreign financial assets.
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WHEN TO FILE FORM 8938

Form 8938 reporting applies for specified foreign financial assets
in which the taxpayer has an interest in taxable years starting after
March 18, 2010. For most individual taxpayers, this means they
will start filing Form 8938 with their 2011 income tax return to be
filed this coming tax filing season.

FAILURE TO FILE

Taxpayers may be subject to a $10,000 penalty if they fail to file a
correct Form 8938 by the time they file their Form 1040, including
extensions. If a correct and complete Form 8938 is not filed within
90 days after the IRS mails a notice of the failure to file, the tax-
payer may be subject to an additional $10,000 penalty for each 30-
day period (or portion thereof) up to a maximum of $50,000, during
which the failure continues. It is worth noting that liability for penal-
ties is joint and several for married taxpayers who file a joint return;
but, there is a reasonable cause exception. If the taxpayers under-
pay their tax as a result of a transaction involving an undisclosed
specified foreign asset on the Form 8938, the persons may be sub-
ject to a 40 percent accuracy related penalty. There are increased
penalties for fraud and criminal penalties for egregious circum-
stances.
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Once taxpayers conclude that they have a Form 8938 filing obliga-
tion, they will likely be overwhelmed by the quantity of information
required by the Form. We are in a position to advise clients regard-
ing compliance with this reporting aspect of FATCA and welcome
your inquiries regarding the reporting thresholds and preparation of
the form itself. We urge your clients to address these issues now
in order to complete reporting during this tax filing season.

This Alert was written by Harry D. Shapiro, Chair of the firm’s Tax Practice, and Elizabeth
A. Mullen, a member of the firm’s Tax Practice. Harry can be reached at 410.332.8658
or hshapiro@saul.com. Elizabeth can be reached at 202.295.6680 or
emullen@saul.com. This publication has been prepared by the Tax Practice for informa-
tion purposes only.

The provision and receipt of the information in this publication (a) should not be consid-
ered legal advice, (b) does not create a lawyer-client relationship, and (c) should not be
acted on without seeking professional counsel who have been informed of the specific
facts. Under the rules of certain jurisdictions, this communication may constitute
“Attorney Advertising.”
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