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medical information is released for a reason other than
treatment, such as in response to an emergency, that information is deemed to be “education records” under FERPA.
At that point, it cannot be disclosed absent an exception.12
The health and safety emergency exception allows
disclosure of student information to appropriate parties in connection with an emergency if the knowledge is
necessary to protect the health or safety of the student or
another individual.13 Although signs of student emotional
distress rising to the level of an emergency are sometimes
diﬃcult to identify, especially in college students who
may have a unique deﬁnition of acceptable behaviors, this
exception could apply to a student’s suicidal statements or
ideations or atypical erratic and angry behavior posing a
risk of harm to the student or others.14
Amendments to the federal regulations implementing FERPA, including the regulation on the health and
safety emergency exception, became eﬀective on January
8, 2009.15 An understanding of how and why the law has
changed provides insight into how the amended exception
is intended and how it might be interpreted in the future.
FERPA Enforcement
Although parents and students do not have a right to sue
for violations of FERPA, the government can investigate
allegations of violations from any source.16 Under FERPA,
the government may not make funds available to any
agency or institution that has a policy or practice of violating a parent’s or a student’s rights under the statute with
regard to disclosure of education records.17 Before seeking
to withhold, terminate, or recover funds for a violation of
FERPA, the Secretary must ﬁrst ﬁnd that an institution
has a policy or practice in violation of FERPA’s non-disclosure requirements. Further, the government cannot take
any action against a school that has violated FERPA until
it has provided the school a reasonable period of time to
come into compliance with the law voluntarily. Potential
punishments include withholding payments under any
applicable program, issuing a complaint to compel compliance, terminating eligibility to receive future funding,
entering into a compliance agreement, seeking an injunction, or any other legally available enforcement action.18
In wrongful death lawsuits involving alleged violations
of FERPA, many times initiated by a deceased student’s
family, the most common claim is for negligence.
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Looking Back: Strictly Construing “Emergency”
Under the Prior Regulations
Under the prior FERPA regulations, institutions were
required to strictly construe the deﬁnition of “emergency”
under the health and safety emergency exception.19 In
attempting to comply with the law, school oﬃcials often
erred on the side of maintaining a distressed student’s
conﬁdentiality, sometimes with disastrous results.20 The
April 2007 Virginia Tech shootings, during which Seung
Hui Cho killed 33 people, including himself, is such a
case.21 In the months prior to the shootings, Mr. Cho’s
behavior disturbed both professors and fellow students.22
In 2005, he was declared at “imminent risk” of causing
harm and ordered by a judge to seek counseling.23 Some
faculty members reported that they complained about Mr.
Cho’s behavior to school authorities but were unaware of
student complaints about him.24 Other faculty members
wanted to notify Mr. Cho’s parents of his disturbing behavior but believed that to do so would violate FERPA.25
If under the pre-amended regulations school oﬃcials
were reluctant to share information on a student whose
behavior was as overtly disturbing as Mr. Cho’s, then they
were even less likely to disclose information of students
whose mental distress was less obvious or whose risk of
harm to themselves or others was less clear. Two wellknown case examples illustrate two signiﬁcant problems
that arose under pre-amendment FERPA: (1) schools’ reluctance to break student conﬁdentiality and (2) the complicated nature of a school’s decision to disclose a student’s
conﬁdential information in the face of mental illness.26
The Case of Elizabeth Shin
On April 14, 2000, Elizabeth Shin died from burns she
suﬀered from a ﬁre in her dormitory room at the Massachusetts Institute of Technology (MIT).27 At the time
of the ﬁre, she had overdosed on medications.28 As early
as her freshman year, and possibly before, Elizabeth
experienced psychiatric problems with periods of severe
depression accompanied by threats of suicide and cutting
followed by periods of apparently normal behavior.29
During her time at MIT, Elizabeth had numerous
interactions with MIT staﬀ and administrators regarding her mental health. For instance, she met with a dean
to discuss her mental health and received counseling and
treatment at the campus mental health center.30 Signs

providers, student life administrators, dormitory houseof her worsening distress included overdosing on medimasters, and MIT police oﬃcers, arguing that MIT
cation, sending a disturbing e-mail to a professor, and
violated the health and safety exception in FERPA by
repeatedly threatening suicide.31 At one point, Elizabeth’s
not notifying them of Elizabeth’s troubling behavior.43 In
friends took turns staying up at night with her because
they feared for her safety.32 Her treating mental health
2005, the Massachusetts Superior Court dismissed claims
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the morning of her suicide, a “deans and psychs” meeting
allo
344
was held to discuss Elizabeth’s case. It
with the negligence claims.44 In March
is unclear what treatment options, if any,
2006,
2006 in response to the proposition that
In 2002, a $27.65
were discussed at the meeting.35
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suici
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case never made it to a jury. Instead, in
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brought
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reach a conﬁdential settlement agreeMIT, MIT healthcare
room. When the campus police arrived,
ment.
ved,
men 46
they found Elizabeth with her clothes
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providers, student
engulfed in ﬂames. She was taken to the
The Case of Chuck Mahoney
life
administrators,
hospital, where days later she died from
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20-year old Chuck Mahoney,
om
2
37
her injuries.
who had been diagnosed with major
dormitory
depression
by a psychiatrist, hanged himDuring her struggle with mental
depr
self iin his fraternity house at Allegheny
illness at MIT, Elizabeth speciﬁcally
housemasters, and
College
requested that her parents not be connColl in Meadvillle, Pennsylvania.47
MIT police officers,
tacted.38 Her friends who were awaree
He was
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and had been hospitalized between his
of the relationship she had with her
arguing that MIT
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parents indicated that they would not
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mental
have considered calling her parents,
men health issues seemed to go
violated the health
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through
periods of control and exacerbaeither. Ultimately, Elizabeth’s parents
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and safety exception
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troubles contributing to his
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h
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l who consulted with several oﬀ40
repeatedly threatened suicide. They also did not know
campus mental health professionals about his case. Chuck
had refused repeated requests from his counselor that she
that Elizabeth cut herself with a knife or that some of her
have his consent to contact his parents or hospitalize him.
psychiatrists recommended hospitalization.41 The night
The professionals disagreed as to the extent of the risk and
in the spring of 2000 when Elizabeth was taken to the
whether it justiﬁed breaking Chuck’s conﬁdentiality.49
inﬁrmary, her parents were told only that she was taken to
the inﬁrmary, but they were denied further information
When Chuck told his counselor that he had regubecause of conﬁdentiality rules.42
lar thoughts of suicide and planned to kill himself, she
notiﬁed the dean of students and once again consulted
In 2002, Elizabeth’s parents brought a $27.65 million
with colleagues, some of whom believed Chuck should
wrongful death lawsuit against MIT, MIT healthcare
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school oﬃcials to speciﬁcally notify parents when there is
be forced to take a leave of absence.50 The concern over
a health or safety emergency involving their child.57 The
Chuck grew so great that the president of Chuck’s fraternity house called both the dean of students and the
amendments also require a school to record what informaassociate dean at home to express his concern over Chuck’s
tion is released under the exception.58 Thus, the amendbehavior, and another of his fraternity brothers sent an ements aﬀord greater ﬂexibility and deference to school
mail to Chuck’s counselor, the two deans, and other college
administrators to use appropriate resources quickly and
staﬀ requesting a meeting.51 College oﬃcials met and dedecisively in managing emergencies.59 They also provide
bated whether to call Chuck’s parents or force him to take
reassurance to school oﬃcials that their reasonable decia leave of absence. Unfortunately, Chuck hanged himself
sions to disclose information about students who may be
in his fraternity house on February 11, 2002. His parents
at risk of harming the
themselves or others will not be second
60
were never notiﬁed of his disturbing behavior prior to his
guessed by the government.
govern
death.52
Whereas under the prior regulations
W
In 2003, Chuck’s parents broughtt
the term,
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construed”
before a school was permitcons
counselor, the college, the two deans,, and
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a doctor.53 At the time of Chuck’s suicide
without
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icide
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in 2002, an emergency under FERPA’
A’s
regu
flexibility and
the amended
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health and safety emergency exception
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a
deference to school
disclose
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gh
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Allegheny school oﬃcials and mental
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in connection
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health professionals discussed whether
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tion with his parents, they decided itt was
resources quickly
the student
or other individual.”61 In
not in his best interest to do so.54 Like
ke
s
Elizabeth, Chuck had repeatedly and
deciding
d
decid whether to disclose information
and decisively
explicitly refused to give his consent to
under
unde this exception, a school is permitthe release of information to his parents.
ted
to
ents.
t consider all of the circumstances
in managing
Although Chuck’s parents might quessurrounding
the threat.62 If the school
essurro
emergencies.
tion whether Chuck was capable of makdetermines
that there is “an articulable
dete
ing this decision, school oﬃcials honored
and signiﬁcant threat” to the health or
nored
Chuck’s wishes. A jury ultimately agreed
safety
reed
safet of a student or other individual, it
that Chuck was responsible for his own
may disclose information
wn actions and that
informat from the student’s conﬁdential
the school and its oﬃcials could not be held liable for his
records to parties “whose knowledge of the information
55
suicide.
is necessary to protect the health or safety of the student
or other individuals.”63 If there is a “rational basis” for the
school’s decision to release the information, based on
Looking Forward: Affording Schools Greater
information available at the time, then the Department of
Flexibility Under the Amended Regulations
Education will defer to the school and not substitute its
Although FERPA has never been a complete obstacle to
judgment for that of the institution.64
releasing conﬁdential student information in the case of
an emergency, the amendments to the health and safety
The Analysis of Comments and Changes section of the
emergency exception now make it easier for a college
amended FERPA regulations explains that an emergency
or university to release information to parents or other
could be a situation where a student gives “suﬃcient cumuappropriate third parties without a student’s consent.56
lative warning signs” that lead a school or school oﬃcials
to believe that the student may be a danger to himself or
Speciﬁcally, the amendments remove the requirement that
others at any moment. A school oﬃcial must be able to
the emergency exception be strictly construed and allow
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parents been notiﬁed of the students’ behavior prior
express in words the circumstances leading the oﬃcial
to their deaths.69 In general, however, the amendments
to reasonably conclude that a student poses a signiﬁcant
threat of substantial bodily harm to any person, including
present no downside to disclosure in such situations. It
the student himself. If a school oﬃcial can do so, then he
is understandable that, prior to the amendments, schools
may disclose the conﬁdential student information to any
felt constrained to maintain conﬁdentiality. The newly
person whose knowledge of the information will help in
amended regulations remove many of those constraints.
protecting a person from that threat. Further, the pperson
Because the amended FERPA regulations no longer
receiving the information does not have
be strictly construed, school
ave to be the person
require that an emergency
emerg
responsible for providing the protection.
tion.
oﬃccials have greater ﬂexibility to notify
The information can also be disclosed
mental health profesed
law enforcement,
e
in order to gather information from any
sionals,
or
students’
parents in an attempt
sion
The recent
person, including other students, mental
prevent similar situations if they
ental
to pr
health professionals, law enforcement,
consider a student a danger to himself or
nt,
cons
amendments also
the potential victim, or other schoolss or
others. By erring on the side of disclosure
othe
require a school
institutions previously attended by the
he
in such
su situations, schools can minimize
student, who has further information
n
the llikelihood of a court ruling that
to keep a record
that would be necessary to provide the
school oﬃcials should have taken action
he
scho
65
protection needed. In addition, un-protect a student based on a special
to pr
of the “articulable
relationship but failed to do so.
like the prior regulations, the amended
ded
relat
and significant
regulations speciﬁcally include a student’
dent’s
When Disclosure May Not Be in a
parents as an appropriate party to whom
hom
Whe
threat” that formed
Student’s Best Interest
a school can disclose mental health infornforStud
some cases, campus oﬃcials or health
mation in an emergency.
In so
the basis for the
professionals may believe that a student’s
The recent amendments also require
uire a
prof
disclosure
and
the
situation is best handled without involvschool to keep a record of the “articulable
lable
situa
or other third parties. In such
and signiﬁcant threat” that formed the
he
ing parents
p
parties to whom
cases, school oﬃcials or mental health
basis for the disclosure and the parties
es to
case
professionals might seek a student’s conwhom the information was disclosed.
d.66
prof
the information was
A school must make the record within
in a
sent to disclosure of his information to a
disclosed.
parent. However, if the student refuses,
reasonable time period after the dispare
closure has been made and maintain
the ooﬃcial or professional may believe
this record with the education records
ds
that breaking the student’s conﬁdentiality
s trust or push the student to
of the student for as long as the education
cation records are
would cost them the student’
s
67
suicide. Therefore, the oﬃcial or professional might decide
maintained. The purpose of this record requirement is
not to notify the student’s parents, even if the law allows
to demonstrate to parents, students, and the Department
them to do so.70 In those cases, the FERPA amendments
of Education the circumstances that led school oﬃcials
to believe there was an emergency and how they justimay have little direct impact.
ﬁed the disclosure of information otherwise protected by
FERPA.68
Sued for Disclosure, Sued for Non-Disclosure
In the past, schools have opened themselves to lawsuits
by students and their families regardless of whether they
A Second Look at Two Lives Lost:
decided to disclose information or keep it conﬁdential.71
The Balance Has Shifted in Favor of Disclosure
Taking a second look at the cases of Elizabeth Shin and
For example, some universities have tried to avoid liability
Chuck Mahoney, there is no clear answer as to whether
by forcing potentially suicidal students oﬀ campus under
either case would have turned out diﬀerently had their
mandatory withdrawal policies.72 In addition to having the
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because a special relationship existed between Elizapossible eﬀect of deterring suicidal students from seeking
beth and university administrators.81 The amendments
treatment on-campus, this may also open schools up to
liability for violation of discrimination laws, such as the
to FERPA suggest that schools can mitigate their risk
Americans with Disabilities Act or the Rehabilitation
of exposure by erring on the side of disclosure in cases
73
Act. In 2005, Jordan Nott sued George Washington
involving indicators such as those in the cases of Elizabeth
Shin and Chuck Mah
Mahoney, although the full impact of the
University, claiming that the institution
ion barred him from
amendments
on court decisions remains
campus and suspended him from class
ass
ame
to be seen.
after he sought treatment for depression
sion
74
and suicidal thoughts. The case wass
In addition to
Immediate
Steps Colleges and
settled out of court.75 Several students
nts
Imm
Universities
Can Take
have ﬁled complaints with the DepartrtUniv
the health and
Colleges
and universities should view
ment of Education, alleging that theyy
Coll
76
increased
discretion granted by the
have faced situations similar to Nott’’s.
incre
safety emergency
FERPA
It is important to note that these cases
es
FER amendments as an opportunity
exception, FERPA
to review
their policies and resources
involved aﬃrmative school action above
ove
re
for addressing
student mental health
and beyond merely disclosing a stua
allows campus
issues.
dent’s mental health information under
der
issue Now that FERPA’s regulations
have been amended, nothing is stopping
FERPA, such as suspending a student
nt or
personnel to share
a school
forcing his withdrawal from the school.
ool.
sch with a rational basis for doing
information
from
so fr
from disclosing mental health inforOn the other hand, there are numermermation.
ous examples of cases where an institutumati Even though it is important to
student education
know when, under FERPA’s amended
tion was criticized or sued because itt
regulations,
school oﬃcials can share
failed to disclose student information
n
regu
records with other
77
conﬁdential student information, schools
under FERPA’s previous regulations..
“school
offi
cials”
should
Although many such lawsuits settle out
shou also work to (1) try to prevent
emergencies
by providing coordinated
of court, two court decisions are imporporeme
if those officials
and eﬀective mental health services for
tant to note. In Jain v. Iowa, brought in
students
and (2) be prepared for when
2000, the Supreme Court of Iowa held
eld
stud
have a “legitimate
emergencies
arise. There are certain steps
that non-therapist school oﬃcials at the
eme
educational
interest”
that colleges and universities can take
University of Iowa had no general duty
uty
toward
to notify parents that their son was in
n
towa these goals now.
in the information
“impending danger” before he commitmitReview
ted suicide and that no special relationonRevi Current Policies
being disclosed.
In addition
to the health and safety
ship existed between the school and the
ad
emergency
exception, FERPA allows
student that would create an aﬃrmative
tive
eme
campus
duty to prevent the suicide.78 In com-camp personnel to share information from student education records with other “school
parison, in 2002, in Schieszler v. Ferrum College, a Virginia
oﬃcials” if those oﬃcials have a “legitimate educational
federal court held that school oﬃcials had a legal duty to
interest” in the information being disclosed.82 Under both
ensure the safety of the deceased student, Michael Frentzel, because they knew of the “imminent probability” that
the previous regulations and the amended regulations, in79
he would try to harm himself. In 2003, Ferrum settled
dividual institutions may deﬁne in their own policies who
is considered to be a “school oﬃcial” and what is deemed
the lawsuit with Mr. Frentzel’s family, admitting to “shared
to be a “legitimate educational interest.”83 Therefore, each
responsibility” for his suicide, the ﬁrst such acknowledgment by an American college.80 Similarly, the court in the
college and university should make its own determination
as to which school oﬃcials can access a student’s educaShin case reasoned that Elizabeth’s suicide was foreseeable
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if they have questions or concerns. Schools can consider
tion records and disclose information to parents or other
84
providing information through publications on the interappropriate parties. Institutions with policies in place
net or newsletters or through speeches and seminars.94
should also review their current FERPA policies for the
scope of “school oﬃcials” and other terms to gain the maxSchools can also extend awareness beyond their
85
imum ﬂexibility and discretion for sharing information.
campuses to parents by encouraging parents to (1) inform
school oﬃcials in advance if they know that their child
The policy should be clear as to which school oﬃcials have
has a history of mental health problems and (2) ﬁle the
access to and the responsibility for disclosing information
86
necessary paperwork to establish that their child is a
in emergency situations.
dependent.95 By taking steps to establish that a student
In addition, schools should review their policies
regarding student consent for disclosure of information.
is a dependent prior to the manifestations of any mental
Under FERPA’s regulations, both before and after amendhealth issues, the school will be in a position, if necessary,
ment, schools are able to have a policy
to release information to that student’s parents without
cy of seeking prospective student consent for disclosure off
fear of liability under FERPA.
conﬁdential information or may havee
a policy for obtaining student consent
Improve
Quality of and Access to
nt
Imp
Through
87
for disclosure on a case-by-case basis.
On-Campus
Mental Health Services
s.
On-C
A 20
2004 government-ordered investigaSimilarly, schools can have a policy
communication,
tion discovered major gaps in college
placing all students under the age of 24
mental health
mental
in the dependent category unless proof
oof
men health services, including limited
crisis
of independence is provided or require
ire
crisi management, a shortage of mental
response or
health
parents to verify students’ dependency
cy
heal professionals, limited communication between campus mental health staﬀ
each semester by sending a copy of their
heir
threat assessment
and student health services staﬀ, a lack
tax returns.88 Schools should take time
me to
teams can better
of re-integration
plans for students who
review their policies and provide maxixire
return
mum ﬂexibility to act in preparation for
retu to school after a hospitalization or
monitor high risk
leave of absence, and extreme variation in
future emergencies.
interpretations
of FERPA.96 In addition,
inter
students.
Train Staff and Increase Awareness
students
are becoming increasingly coness
stud
It is often diﬃcult to determine, even
cerned
n
cern that, when dealing with mental
for mental health professionals, which
health
ch
heal issues, schools are more concerned
students are in danger of harming themselves
with
h
l or others.
h
i h minimizing
i i i i their
h i own liability than with the wellMany troubled students who are depressed or angry do
being of their students.97
not ultimately engage in overtly destructive behavior.89
Some believe that cases such as Elizabeth’s and Chuck’s
are good for schools and students because they encourage
Many times the best way of knowing that a student is
all schools to re-evaluate their policies and provide more
in distress is through intuition.90 Therefore, one of the
comprehensive mental health services to their students.98
most eﬀective ways of identifying students in distress is
to provide training to people of all levels and positions
As an example, prior to Elizabeth’s death, MIT did not
91
on campus. Education on the common warning signs of
oﬀer evening counseling hours and had few therapists,
which forced students to wait at least 10 days for an apsuch things as suicide and eating disorders is key.92 School
pointment.99 As a result of Elizabeth’s case, MIT made
oﬃcials and staﬀ should be educated on the limits and
applications of FERPA’s emergency health and safety eximportant changes to its mental health treatment policy,
ception through training sessions and should know what
including evening hours for the mental health department,
steps to take in the case of an emergency or suspected
increased mental health staﬀ ﬂuent in a variety of languag93
emergency. In addition, employees should know where
es, and improved coordination of mental health and medical care with other campus departments, including athletto go to ﬁnd further information on the school’s policies
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ics, religious services, the disabilities oﬃce, and residential
life.100 MIT’s Medical Department is now fully staﬀed by
physicians, psychiatrists, and other medical specialists.101
However, many other institutions still do not have a psychologist or psychiatrist on staﬀ at their campuses, and,
unfortunately, therapists and guidance counselors may not
be aware of their responsibilities under FERPA or when it
is lawful to break a student’s conﬁdentiality.102
Although individual health professionals are essential
to averting student suicides and other destructive behavior,
it is vital that institutions develop mental health response
teams or threat assessment teams consisting of people all
across campus, including professors, housing and security staﬀ, counselors or mental health professionals, and
deans.103 Through communication, these teams can better
monitor high risk students.104
For instance, at Cornell University, professors report
students who have poor grades, seem withdrawn, or are
not coming to class mid-semester. Although therapists are
legally required to keep patient information conﬁdential,
they can receive information from other college staﬀ members and follow up with students. Further, Cornell’s health
center screens students who come in, regardless of the
reason, for signs of depression by asking about warning
signs, including trouble sleeping, poor appetite, diﬃculties
concentrating, or thoughts of self-harm. Cornell’s therapists also hold free, no appointment consulting hours in
multiple locations across campus.105 Similarly, the University of Illinois considers all students who make non-lethal
suicide attempts to be high risk. Each suicide attempt
or gesture triggers an incident report and a follow-up
response. These students are ordered to undergo mandatory assessment sessions for four weeks and, if necessary,
receive continued therapy.106
Conclusion
Each case involving a student’s mental health is as diﬀerent as are the students themselves. Therefore, there are no
hard and fast rules for schools to follow when deciding
whether to release information under FERPA’s health
and safety emergency exception. Although in retrospect
a school oﬃcial, counselor, or mental health professional
may wish he or she had acted diﬀerently or disclosed or
not disclosed certain information, those in the diﬃcult
position of making this decision can only base their deci-
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sions on information available at the time and what the
law allows. The new, more discretionary amendments do
not provide a complete answer, but they do suggest that
the more prudent option may often be disclosure. Under
the amended FERPA regulations, schools are aﬀorded
more ﬂexibility to decide whether to disclose information
regarding a student’s mental health, and, if they do decide
to disclose the information, their decisions are less likely
to be second guessed by the government. The balance has
now tipped in favor of disclosure. By disclosing information of a student considered to be a danger to himself or
others, schools can minimize their own risk of liability.
Further, there are certain steps that institutions can take
immediately to improve their response to emergencies and
decrease the likelihood of emergencies arising, including
educating employees on school policies, training staﬀ and
increasing awareness, and improving the quality of and
access to mental health services on-campus.
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Health is not valued till sickness comes.
—THOMAS FULLER (1608–1661), BRITISH CLERGYMAN AND WRITER
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